City oF RiICHMOND

DEPARTMENT OF

Ptanning AND DEVELOPMENT REVIEW
BoarD OF ZONING AFPPEALS BOARD OF ZONING APPEALS

MEETING MINUTES
WEDNESDAY, JUNE 6, 2018

On Wednesday, June 6, 2018, the Board of Zoning Appeals held a public hearing in the
Fifth Floor Conference Room, 900 East Broad Street, at 1:00 p.m.; display notice having
been published in the Richmond Legacy Newspaper on May 23 and 30, 2018 and written
notice having been sent to interested parties.

Members Present: Roger H. York, Jr., Vice-Chair
Rodney M. Poole
Kenneth R. Samuels, Sr.
Mary J. Hogue

Staff Present: Roy W. Benbow, Secretary
William Davidson, Zoning Administrator
Brian P. Mercer, Planner I1
Neil R. Gibson, Assistant City Attorney

The Chairman called the meeting to order and read the Board of Zoning Appeals
Introductory Statement, which explains the proceedings of the meeting. The applicant
and those appearing in support of an application speak first, followed by those appearing
in opposition.

CASE NO. 21-18

APPLICANT: Oregon Hill Neighborhood Association, Inc.
Oregon Hill Home Improvement Council, Inc.
E. Kelley Lane
Jonathan Brent Raper

PREMISES: 801-815 WEST CARY STREET
104-110 SOUTH LAUREL STREET
812 GREEN ALLEY
(Tax Parcel Number W000-0293/013, W000-0293/012,
W000-0293/011, W000-0293/010, W000-0293/009,
W000-0293/008, W000-0293/015, W000-0293/016,
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SUBJECT:

JUNE 6, 2018

W000-0293/017, W000-0293/018, W000-0293/041, WO00-
0293/006)

An appeal of the Oregon Hill Neighborhood Association, Inc.,
Oregon Hill Home Improvement Council, Inc., E. Kelley Lane,
and Jonathan Brent Raper that the orders, requirements, decisions
or determinations of the city zoning administrator administering
the zoning ordinance related to height, setback, yard and parking of
the pending POD application for 801-815 West Cary Street, 104-
110 South Laurel Street, and 812 Green Alley, City File #867,
including without limitation such orders, requirements, decisions
or determinations contained in the March 1, 2018 signed comment
letter. The specific section numbers of the Zoning Ordinance
being appealed are 30-438.3, 30-438.5, 30-440.6, 30-630.3, 30-
710.1, 30-710.3, 30-710.4, 30-1220.19, 30-1220.123 and 30-
1220.137.

APPEAL was filed with the Board on March 23, 2018, based on Section 17.20(a)
of the City Charter.

APPEARANCES:

For Applicant;

Against Applicant:

Andrew McRoberts
J. Brent Raper
Parker Agelasto
Kelley Lane
Donald R. Traser
Charles Pool

Jennifer Mullen
Mark Baker
Kevin O’Leary
Lory Markham
Larry Cluff

PLEASE SEE COURT REPORTER TRANSCRIPT AT THE END OF THESE
MINUTES FOR COMPLETE DETAILS OF THE CASE.

RESOLUTION: NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF
ZONING APPEALS that an appeal of the Oregon Hill Neighborhood
Association, Inc., Oregon Hill Home Improvement Council, Inc., E. Kelley Lane,
and Jonathan Brent Raper that the orders, requirements, decisions or
determinations of the city zoning administrator administering the zoning
ordinance related to height, setback, yard and parking of the pending POD
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application for 801-815 West Cary Street, 104-110 South Laure! Street, and 812
Green Alley, City File #867, including without limitation such orders,
requirements, decisions or determinations contained in the March 1, 2018 signed
comment letter be denied based on the record before the Board.

ACTION OF THE BOARD: Denied (3-1)

Vote to Deny

affirmative:  York, Poole, Samuels

negative: Hogue

CASE NO. 19-18 (CONTINUED FROM MAY 2, 2018 MEETING)

APPLICANT: Carver Homes LLC

PREMISES: 808 32 and 810 WEST CLAY STREET
(Tax Parcel Number N000-0352/030 & 016)

SUBIJECT: A building permit to construct a new single-family detached
dwelling (#808 '2).

DISAPPROVED by the Zoning Administrator on March 21, 2018, based on Sections 30-
300 & 30-413.5(1) of the zoning ordinance for the reason that: In an R-7 (Single-
And Two-Family Urban Residential District), the lot area and lot width
requirements are not met. Lot areas of three thousand six hundred square feet
(3,600 SF) and lot widths of thirty feet (30°) are required. For zoning purposes,
one (1) lot having a lot area of 6,038.94 square feet and a lot width of sixty feet
(60°) currently exists; lot areas of 2,946.97 square feet (#808 1/2) and 3,073.97
square feet (#810) and a lot width of 29.65 feet (#808 2) are proposed.

APPLICATION was filed with the Board on March 16, 2018, based on Section 15.2-
2309.2 of the Code of Virginia.

APPEARANCES:

For Applicant: Cory Weiner
Alex Lugovoy

Against Applicant:  H. Charleen Baylor
Doug Kleffner
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FINDINGS OF FACT: The Board finds from sworn testimony and exhibits offered in
this case that the applicant, Carver homes LLC, has requested a variance to
construct a new single-family detached dwelling at 808 1/2 W. Clay Street. Mr.
Cory Weiner, representing the applicant, testified that a former owner combined
what were previously two single-family lots into a single lot of record. Mr.
Weiner stated that in addition a deck had been constructed across the common
property line. Mr. Weiner further stated that the intent is to construct a single-
family home which conforms to the R-7 district regulations. Mr. Weiner
indicated that the proposed home will be architecturally sympathetic to other
dwellings in the block. Mr. Weiner pointed out that the R-7 lot width is 30 feet
and that the lot in question is 29'8" in width. Further the lot area is consistent
with that in the block. Mr. Weiner noted that relevant setback and parking
requirements will be met.

Mr. York noted that if the variance is approved that the property is limited in
occupancy to three unrelated individuals living as a family under a common lease.

In response to question from Mr. Poole, Mr. Weiner stated that the proposed
common property line has been adjusted by approximately 4 inches from the
original property line to meet the required setbacks.

Speaking in support, Mr. Alex Lugovoy testified that he had discussed the
proposed project with surrounding neighbors and had received no objections. Mr,
Lugovoy noted that the vacant lot represented a missing tooth in the block.

In response to question from Mr. Poole, Mr. Lugovoy confirmed he was aware of
the fact that the property may be occupied by maximum of three unrelated people.

Speaking in opposition, Ms. Charleen Baylor, testified that the Carver
Neighborhood Association was opposed to the requested variance. Ms. Baylor
stated that the applicant had failed to meet with them to discuss the revised plans
since the previous continuance. Ms. Baylor contended that the plans in actuality
have not been revised and still reflect a five bedroom configuration. Ms. Baylor
further contended that the dwelling will be utilized for student housing which is a
continuing problem for the Carver Neighborhood. Ms. Baylor stated that what is
being proposed is a rooming house.

Speaking in opposition, Mr. Doug Kleffner stated that the revised plans have
merely reflected a change in the names of two rooms which were shown on the
previous plans as bedrooms. Mr. Kleffner also expressed concern over the fact
that there had not been sufficient contact between the applicant and the
neighborhood association.
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The Board finds that the applicant failed to show an extraordinary or exceptional
situation whereby strict application of the lot width and lot area requirements
unreasonably restricts its use or that there is a clearly demonstrable hardship
bordering on confiscation of the property. The granting of a variance in this case
would constitute a special privilege or convenience to the owner and would not be
in harmony with the intended spirit and purpose of the ordinance and the powers
of the Board.

BY THE BOARD OF ZONING APPEALS that a request for a variance from the lot area
and lot width requirements be denied to Carver Homes LLC for a building permit
to construct a new single-family detached dwelling (#808 '4).

ACTION OF THE BOARD: (4-0)

Vote to Deny
affirmative: York, Poole, Samuels, Hogue
negative: None

CASE NO.22-18

APPLICANT: Kylan & Suzy Shirley

PREMISES: 610 WEST 26TH STREET
(Tax Parcel Number S000-0804/004)

SUBJECT: A building permit to construct a new single-family detached
dwelling (#612).

DISAPPROVED by the Zoning Administrator on April 11, 2018, based on Sections 30-
300, 30-412.4(1) & 30-412.5(1)b of the zoning ordinance for the reason that: In
an R-6 (Single-Family Attached Residential District), the lot area, lot width, and
side yard (setback) requirements are not met. Lot areas of five thousand square
feet (5,000 SF) and lot widths of fifty feet (50°) are required. For zoning
purposes, one (1) lot having a lot area of 9,176 square feet and a lot width of
sixty-two feet (62°) currently exists; lot areas of 4,588 square feet and widths of
31.00 feet are proposed. A side yard of five (5) feet is required; 3.5’ is proposed
along the northern property line for the existing dwelling (#610).

APPLICATION was filed with the Board on April 11, 2018, based on Section 15.2-
2309.2 of the Code of Virginia.
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APPEARANCES:

For Applicant: Kylan & Suzy Shirley
Bryson Lefmann

Against Applicant:  None

FINDINGS OF FACT: The Board finds from sworn testimony and exhibits offered in
this case that the applicants, Kylan and Suzy Shirley have requested a variance to
construct a new single-family detached dwelling at 612 W. 26th Street. Ms. Suzy
Shirley testified that she works at the Veterans A ffairs Medical Center and her
husband is an architect. Ms. Shirley stated that they are very invested in the
Wooden Heights neighborhood. Ms. Shirley explained that formally 610 and 612
W. 26th Street existed as two lots of record that were combined through a deed of
convenience. Ms. Shirley indicated that the request is to reestablish the original
lotting configuration. Ms. Shirley noted that the proposed lot is consistent with
other lot widths and lot sizes in the block. Ms. Shirley stated that the lot coverage
and setback requirements will be met. It was noted that there was no objection
from surrounding neighbors and that a presentation was made to the
neighborhood association but the association did not take an official vote.

Speaking support, Mr. Kylan Shirley stated that the proposed design is consistent
with massing and form of the surrounding houses. Mr. Shirley indicated that
there will be two-story monolithic massing including a front porch that addresses
the street. Mr. Shirley stated the siding will be fiber cement. Mr. Shirley noted
that the proposed dwelling will be consistent with the architecture of other
dwellings in the block.

The Board finds that evidence shows that the strict application of the terms of the
ordinance would unreasonably restrict the utilization of the property or that the
granting of the variance would alleviate a hardship due to a physical condition
relating to the property or improvements thereon at the time of the effective date
of the ordinance, and (i) the property interest for which the variance is being
requested was acquired in good faith and any hardship was not created by the
applicant for the variance; (ii) the granting of the variance will not be of
substantial detriment to adjacent property and nearby properties in the proximity
of that geographical area; (iii) the condition or situation of the property concerned
is not of so general or recurring a nature as to make reasonably practicable the
formulation of a general regulation to be adopted as an amendment to the
ordinance; (iv) the granting of the variance does not result in a use that is not
otherwise permitted on such property or a change in the zoning classification of
the property; and (v) the relief or remedy sought by the variance application is not
available through a special exception process that is authorized in the ordinance
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pursuant to subdivision 6 of § 15.2-2309 or the process for modification of a
zoning ordinance pursuant to subdivision A4 of § 15.2-2286 at the time of the
filing of the variance application.

RESOLUTION: NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF
ZONING APPEALS that a request for a variance from the lot area, lot width, and
side yard (setback) requirements be granted to Kylan & Suzy Shirley for a
building permit to construct a new single-family detached dwelling (#612),
subject to substantial compliance with the plans submitted to the Board and
provision of cementitious siding.

ACTION OF THE BOARD: (4-0)
Vote to Grant Conditionally
affirmative: York, Poole, Samuels, Hogue

negative: None

Upon motion made by Ms. Hogue and seconded by Mr., Samuels, Members voted (3-0) to
adopt the Board’s May 2, 2018 meeting minutes.

Upon motion made by Mr. Poole and seconded by Mr. York, Board Members voted (3-0)
to resume utilization of the zoning ordinances special exception powers. Mr. Poole noted
that in the judge's decision regarding 1903 E. Marshall Street the Boards special
exception powers were confirmed.

The meeting was adjourned at 4:15 p.m.

Aopr TP k.
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PROCEEDINGS

MR. YORK: Ladies and gentlemen, this is a
regular monthly meeting of the Board of Zoning
Appeals in the City of Richmond, Virginia. The Board
is comprised of five of your fellow citizens who are
appointed by the Circuit Court and serve without
compensation.

Three affirmative votes are required to approve
any variance or grant in the field. The Board is
assisted by its secretary, who has no voting power.
The zoning administrator and his assistant are also
present, as well as a representative of the City
Attorney's Office but do not vote.

The Board's powers are very limited and are set
forth in the Code of Virginia, the city charter, and
Richmond city code. The Board does not have the
power to rezone property but may only grant variances
from specific zoning requirements as they apply to a
particular property or grant appeals from decisions
of the zoning administrator or grant certain
exceptions to the zoning regulations.

The Board's proceedings are informal, but we do
adhere to certain rules. We ask that those persons
expecting to testify in each case be sworn in when

the case is called.

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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The cases will be heard in the order in which
they appear on the docket. First we hear the
applicant, then others who wish to speak in favor of
the applicant, and finally from persons in
opposition.

In the case of a variance, a special exception
request, the applicant, proponents, or persons
aggrieved under 15.2-2314 of the Code of Virginia
shall be permitted a total of six minutes each to
present their case. The Board will withhold
questions until conclusion of the presentation.

Rebuttal may be permitted at the discretion of
the Board but shall be Tlimited to correction or
clarification of factual testimony already presented
and rebuttail should not exceed five minutes.

In the case of an appeal over the decision of
the zoning administrator, which is the first case we
have today, the appellant or applicant's
representative and the zoning administrator shall be
permitted a total of ten minutes to present their
case-in-chief and their rebuttal.

The appellant or applicant's representative and
zoning administrator shall be required prior to their
presentation to declare to the Board how many of

their allotted minutes shall be devoted to their

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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case-in-chief and in rebuttal. I will be keeping
track of it, and I'11 warn you when you're reaching
your rebuttal time.

Following the presentations of the appellant and
zoning administrator, other interested parties shall
be permitted a total of ten minutes to present their
views.

Interested parties are defined as a property
owner, other than the appellant, whose property is
the subject of an appeal and the neighborhood
constituency consisting of neighbors and neighborhood
associations.

After all the cases have been heard, the Board
will decide each case. After your case is heard,
you are welcome to stay through the remainder of
the docket to hear the Board's deliberation or you
may leave. If you choose to leave, please do so
quietly.

The Board will notify each applicant in writing
as to the decision of the Board.

A1l right. As I said at the beginning, this is
not a political body. This is more 1ike a court,
since the members are appointed by the Circuit Court.
And in this particular case, the Board's authority is

limited to deciding whether the zoning

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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administrator's interpretation of the applicable

zoning requirements to the subject property was

correct. And all of the testimony received today has

to be focused on his decision, as well as the issues
raised by the applicant.
The applicant will go first and will get ten

minutes to speak, followed by the zoning

administrator, and then anyone who wishes to speak in

support of the applicant, another ten minutes. And
then after that, anyone who wishes to speak in
support of -- or the owner of the subject property,
followed by people who wish to speak in support of
the zoning administrator’s position.

MR. BENBOW: Excuse me, Roger. You didn't
mention the rebuttal and the ten minutes for the
neighborhood associations and the neighborhood --

MR. YORK: Yeah. I'm going to explain that.

MR. BENBOW: -- are collective.

MR. YORK: We would encourage you in order to
avoid repetition and make sure that the issues are
all raised, keeping in mind that this is how much
material we've already received, so we're very
well-versed on what's going on today.

If you could choose a spokesperson to go first

among the neighborhood group, that would make sure

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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that what you want to get across to us is taken care
of.

A1l those to be heard in this --

MR. BENBOW: The rebuttal, they need to state
their case-in-chief and the rebuttal time.

MR. YORK: Yeah. 1 said that already.

MR. BENBOW: But you need to get it from them.

Okay. You want to swear them in?

MR. YORK: Yeah, after I swear them in.

A1l of those people who wish to be heard in this
case, please stand and raise your right hand.

(A11 participants expecting to testify were duly sworn.)

MR. YORK: Thank you.

The applicant will come first and let me know
how much of his time he wants to reserve for
rebuttal, but before he does that, we have an 1issue
that we have to decide amongst ourselves.

The applicant's attorney has submitted a rather
lengthy letter, which I've only had a chance to scan,
that raises a number of issues or elaborations or
issues, for example, on the timeliness of the appeal,
which is not mentioned at all in the application, as
well as greater elaboration on the merits of the
zoning administrator's decision.

And I don't have that in front of me, but the

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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rules that we have, Mr. Poole has them.

MR. POOLE: If you'd 1ike, I can read it. These
are the application instructions.

"If additional grounds for your appeal are
presented to the Board of Zoning Appeals, which were
not a part of your appeal application, the zoning
administrator will not have been given all of the
relevant information on which to base a final
decision. This may result in a continuance of your
case or exclusion of the subject information
altogether from your testimony before the Board of
Zoning Appeals.

"You may supplement your application with any
information you deem appropriate, including, but not
Timited to surveys, site plans, floor plans,
elevation drawings, pictures, et cetera."

That's the relevant language. And, quite
frankly, I think the first thing we should do is ask
the zoning administrator, have you had time to read
this?

MR. DAVIDSON: I'm on page 9.

MR. YORK: Of what you've read so far, are you
prepared to --

MR. DAVIDSON: Well, I guess, one concern I have

is that we're citing specific previous Board cases

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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that I don't know may even be applicable in this
situation.

They say that I ruled something back in 2003,
but I don't have that case in front of me, so I can't
tell you whether it was cited the same --

MR. YORK: Well, it looks 1ike we have --

MR. DAVIDSON: I mean, the first five pages are
talking about vesting law and whether the party, the
aggrieved --

MR. YORK: The 30- and 60-day rules.

MR. DAVIDSON: The 30, 60 appeal period.

MR. YORK: The other angle of this is even if we
choose to continue it, we can either not accept it or
alternatively, we could continue it. But to the
extent that there are any -- and, again, I've only
scanned it -- any new arguments that are presented,
they clearly are beyond the 60-day time 1imit, right?

MR. POOLE: I'm not sure which 60-day time limit
you're --

MR. YORK: The one that over which you can't
change a decision of the zoning administrator.

MR. POOLE: Well, there are two different issues
there. I think one of the things I would 1ike to
know as an individual member is, does the applicant

intend to argue items that are contained within his

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500




O O oo N o O kR W N~

N O N ONMNONON =2 A A A ad A e e o o
;A W N =2 O O O~ OO OhEWw N =

11

June 6th letter?

MR. MCROBERTS: Mr. Chairman, if you'd call the
case, I certainly can address that as I arrive.

MR. YORK: We have to decide whether we're going
to accept testimony.

MR. BENBOW: Exactly.

MR. POOLE: Well, I'm on page 3, so I'm not
prepared to even consider issues that are -- if we're
going to give -- if it's the decision of the body
that we're going to consider material here, at the
very minimum, we have to continue the case, in my
view.

And, secondly, I would admonish the applicant to
adhere to the rules and that if we choose to continue
the case, that this is the last material that will be
submitted.

MR. MCROBERTS: Yes, sir.

This is 1in direct response to the application
packet. The packet that we just received, many
materials in there, we'd never seen in advance of
just recently.

At this time there are not five BZA members and
so we would exercise our right under the charter to
defer this case.

MR. YORK: Actually, you have the right, if

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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there are only three members, not four members.

MR. MCROBERTS: Ah, I thought it was less than
five.

MR. POOLE: No.

MR. YORK: However, you could still choose to
defer the case for 30 days.

MR. MCROBERTS: I think that would make sense.
Honestly, I think that there are substantial legal
materials that are in here. None of this is new
facts beyond what you'll be hearing from folks
speaking in favor of the application, as is their
right. It's mostly legal argument. It's in response
to zoning administrator's packet.

MR. YORK: I mean, I very quickly read through
it, and you're right, I don't see any new facts, but
I see lots of additional arguments and citations.

MR. MCROBERTS: Yes, sir.

MR. YORK: And as Chuck said, he hasn't had a
chance to make sure that his inconsistencies have
been verified and so forth and so on.

MR. DAVIDSON: One other matter. The letter
references saying that he represents applicants in
the matter with Donald Traser, but I believe that
appiicant is not on this docket.

MR. YORK: We have two vers- -- we received two

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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versions of the application letter, one with and one
without, and I asked Roy about it and, apparently --

MR. BENBOW: Chuck ruled that it did come in --

MR. YORK: It come in too late?

MR. BENBOW: -- but it wasn't timely filed.

MR. DAVIDSON: It was added after the 30-day
time period.

MR. YORK: Yeah.

MR. MCROBERTS: Your Honor, we were told that we
can amend our application, so we did. And in the
application that was requested by the zoning
administrator, we added Mr. Traser.

MR. YORK: 1Is that extra person critical to your
case?

MR. MCROBERTS: I think that he brings more to
the table, but there are the two other individual
applicants that, I think, are similarly situated.

MR. YORK: That doesn't prohibit him from being
able to speak.

MR. MCROBERTS: And I think that he probably
will, but it sounds 1ike, to me, a deferral or a
continuance would make sense and we support that.

MR. POOLE: Mr. Chairman, I would suggest that
the attorney for the developer, the owner, be heard

from before we make a decision, one way or the other.

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500
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MR. YORK: Do you have a copy of this letter?

MS. MULLEN: No, sir, I do not.

Mr. York, members of the BZA, I'm Jennifer
Mullen with the law firm of Roth Jackson here on
behalf of 805 West Group, LLC, which is the owner of
the properties in question, subject of this appeal.

We would request that this matter be heard based
on the information that we were provided in the
original application and be heard on its merits. We
think this is probabiy an additional attempt to delay
the development of this property. It has been stayed
based on this BZA appeal.

With the additional information, I'm not sure
what the letter provides, but the language with
respect to the 60-day rule is very specific in the
state code and that is one that moves through the
charter, as well as the city ordinance itself, and
the city attorney has opined as to that, which was
also 1in your packet.

MR. POOLE: Would you refresh my memory on that,
Ms. --

MS. MULLEN: Yes, sir. So --

MR. POOLE: -- Mullen? Excuse me.

MS. MULLEN: So there are -- there are multipie

issues, obviously, with respect to an appeal. One is
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that you have standing, which I'd be happy to talk

about at length as well. And the second is if you

are time-barred. And time-bar has two components.

One is with respect to a 30-day rule and this falls
under 15.2-2311.

And the 30-day rule is based on a 30-day appeal
period from the appellants based on when they
received notice and that is flawed in multiple ways
based on their provisions in their packet.

They did receive notice and a full upload of all
documents from the City in January, and that
information contained the same information that was
in the October 23rd, 2017, letter.

That same information was in the January 22nd
comment letter and yet they waited until the March
letter, which just said that the zoning office had no
further comments and the POD was acceptable for
approval.

So they waited until that letter to appeal it,
even though the decision had been made in October and
again in January with the same decision, no new
information in March.

The 60-day applies when you are aggrieved. We
have materially, my clients, did everything they were

supposed to do under the law. They requested a
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zoning conformance letter, with specific plans
attached. They received the detailed zoning
conformance letter, October 23rd of 2017. They
relied on that letter, and they bought the property.
It was a material change in their position. They
acquired the property based on that letter and then
they went forward and expended further resources,
developed a plan of development set, submitted that
application to the City, received comments, revised
that, and then only after that did they receive the
March 23rd, I believe, notice of the appeal.

So that 60-day rule is one that is a thing
decided. And there is case law out there, as well as
a code provision, meaning that the zoning
administrator cannot change his determination with
respect to those items that are included in that
October 23rd decision letter.

MR. YORK: The problem is the applicant has
cited a bunch of cases dealing with the 30- and
60-day issue, and, of course, we haven't had an
opportunity to review those cases arguing that it's
not as clear-cut as you're suggesting.

MS. MULLEN: Well, and I think just not only am
I suggesting, but their own city attorney has

suggested that in the packet and so there are --
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MR. YORK: Yes. That's true.

MS. MULLEN: It does become a thing decided.

And not only does the zoning administrator have the
presumption of correctness, but they have to -- the
appellants have to provide a preponderance of the
evidence in order to rebut that preponderance -- to
rebut his presumption of correctness, which they have
not.

And not only is it time-barred, but they do not
have standing, so every single argument that they
have in that packet, which I can go into in more
detail, you have to have a two-part test: One is
proximity, which may be where they're located. They
only provided their addresses.

MR. YORK: Yeah. You're bordering on --

MR. POOLE: I guess --

MR. YORK: -- testifying here on this case.
We're familiar with it.

MR. POOLE: Here's what I was trying to ask vyou.
And I understand the distinction between the 30- and
the 60-day. I'm addressing the issue of whether we
can accept this material.

MS. MULLEN: I would say no. The application is
very clear. The rules are very clear with respect to

the Board of Zoning Appeals. The 60-day rule is a
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thing decided, so that 60-day rule is the thing
decided.

Now, bringing in additional information, again,
I don't know what the letter says or what it purports
to allege, but that 60-day rule is a thing decided
and so continuing it just continues to stay the
ability to develop the property, which I think is the
ultimate goal of the appellants.

MR. POOLE: Thank you.

MS. MULLEN: Thank you.

MR. YORK: There's some pretty meaty stuff in
this letter. The question is, do we give them a
chance to consider it, or do we just decide that
we're just going to proceed based on the --

MR. POOLE: Whoa, whoa. There are two issues
that I have. Our rules say please provide the
materials ahead of time, not on the day of the
hearing. I mean, that's one thing that I think is
applicable to this issue.

We make the rules as to how these cases are
presented. This is part of our application process.
It's part of what we give to every applicant and make
it known to every applicant.

I understand that Mr. McRoberts' argument is he

said he didn't see what was in the packet until
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later. I get that. So there's arguments on either
side of it. But if Ms. Mullen is right and that is
that this whole issue is time-barred, if that's what
the decision of this Board is, then all the other
issues are irrelevant.

MR. YORK: But in the past we have 1in order to
avoid ruling on a timeliness issue and avoid the
problem of having a case appealed and then sent back
to us in case we lose on the merits, we've already --
in the past, we have always considered both. Even if
we reject on the timeliness issue, we still go ahead
and hear the merits, keeping in mind, as you said, we
have an opinion from the city attorney that confirms
his -- that agrees with his decision that the 60-day
rule applies here.

MR. POOLE: Well, and I think that's applicable
as evidence before this Board, but I don't think
that's dispositive of the issue. I think that it
weighs heavily in favor of the zoning administrator
who already carries a presumption of correctness, but
it's up to us to decide that issue. It's our
decision-making process is to consider all of the
evidence and then decide is it or is it not
time-barred. If we decide that, then the remainder

of the case is irrelevant.
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MR. YORK: Well, if we have the hearing today
indicating that we're not going to accept this as
part of the record and the applicant's attorney gets
up and starts arguing his position on the 30- or
60-day rule, are we going to stop him when he starts
to cite case law?

MR. POOLE: I think the applicant has the right
to argue whatever he wants to argue in his ten-minute
period of time. I don't think you can limit anybody
from arguing.

The question is, is this paper considered? I
think it puts us in a very untenable position.

MR. YORK: Well, the zoning administrator --

MR. POOLE: It puts the zoning administrator in
extraordinarily untenable position, which is why I'm
concerned about the timing of the presentation of
this, particularly given Ms. Mullen's allegation that
this is part and parcel of a continued effort to
delay this process. That's something she'd have to
prove and something that I'm sure that Mr. McRoberts
would disagree with.

I think it's up to the Board to decide what to
do, A, as to whether to move forward, and then, B, or
to continue the case. I think that's the issue that

we have to decide.
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MR. YORK: And the applicant didn't even raise
the 30-, 60-day issue at all in the application.

Does that mean he can't provide any testimony
about it?

It's not even mentioned.

MR. BENBOW: Can I make a suggestion?

Why don't you check to see if the zoning --
because he's the one that really needs to be looped
into this. If he's willing to go forward on the 30-
to 60-day issue exclusively --

MR. YORK: Well, it goes further than that,
though. There are arguments that are made that he's
been inconsistent as interpretation and how can he --

MR. BENBOW: It's up to him.

MR. YORK: -- respond to that?

MR. BENBOW: 1It's up to him.

MR. YORK: I mean, he would have to leave here
and go dig through his records.

MR. BENBOW: Why don't you ask him that.

MR. YORK: Would you respond to that?

Did you read that part?

MR. BENBOW: Could you address the 30- to 60-day
issue?

Are you in a position to address that today now?

MR. DAVIDSON: Well, I mean, I already presented
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my position on that but as far as what my stance is
and what the city attorney agreed with.

MR. BENBOW: So 1is that a yes, that you're in a
position to go forward?

MR. YORK: On that part of it?

MR. BENBOW: Correct.

MR. DAVIDSON: It's in the packet.

MR. BENBOW: Okay.

MR. DAVIDSON: I mean, discussion about that
this information wasn't available when they just
received it, I'm not sure what that means, but I
mean, the Board got the packet. I'm presuming the
applicants, the appellants got the packet.

MR. YORK: But as far as of the merit part of
the case, you're saying, though, you wouldn't be
prepared to be able to address some of the issues
that have been raised?

MR. DAVIDSON: Well, I mean, there are specific
items that are cited that I can't speak to because I
don't have the cases in front of me, number 1.

It could be that they're not even related,
whether those sections were cited. I mean, I don't
know. And the other situation would be that if they
weren't cited, then maybe you then would have to call

into question were -- and have those properties
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vested under that statute because they didn't cite
it.

MR. YORK: The problem is, if we rule on just
the timeliness issue and just that issue alone is
appealed, then it could end up coming back to us
lTater for the merits issue and drag this out even
longer.

MR. POOLE: Well, I don't think it's any secret
that no matter which way this case is decided, it's
going to be appealed. I don't think that's the
issue.

MR. YORK: But we still have to do what we think
is the right thing regardless of the results.

MR. POOLE: It strikes me that most of the
argument made in the letter of March 15th, which the
applicant relies on as the explanation of his case,
does not address the issue of timeliness of the
filing, so I think he failed to raise that issue in
his appeal.

So I think we can decide the timeliness issue,
but it's up to the Board. I'm just one member of
this Board.

MR. YORK: Well, if you're saying that you think
we can decide the issue, but are we going to allow

the appliicant to testify on that issue?
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MR. POOLE: I think the applicant has ten
minutes to say whatever the applicant wants to
provide to us. If we don't understand it and can't
rely on his testimony, that's up to us. We get to
weigh the evidence. That's our job.

MR. YORK: So would you make a motion then that
we consider testimony on the 30- and the 60-day issue
and not the merits of this case at this point, at
this time so the zoning administrator could have a
chance to look into the chalienges that are raised in
the letter, the subsequent letter?

MR. POOLE: I would make that motion for
purposes of discussion.

MR. YORK: Someone second for the purposes of
discussion?

MR. SAMUELS: For the purpose of discussion.

MR. YORK: Al11 right.

MR. POOLE: You know, I think that if this Board
determines that this appeal is not timely, as far as
I'm concerned, there's no need to address anything
else.

MR. YORK: Well, 1ike I said, the only reason
we've done that in the past is to avoid it -- not
that that has ever happened, but to avoid it being

sent back to us at a later date and forcing us to
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deal with it again, but that's -- I mean, it's up to
the Board to decide.

There's a motion before us to consider arguments
pertaining to the 30-day interpretation and the
60-day interpretation and not to hear testimony with
regard to the basic merits of the case.

MR. POOLE: Call the question.

MR. YORK: Call the question.

A11 those in favor?

MR. POOLE: Aye.

MR. SAMUELS: I would say aye.

MR. YORK: Al11 right. What are you voting?

MS. HOGUE: I think I --

MR. YORK: Well, we got three votes.

MS. HOGUE: Yeah. I -- yeah. So I think I
would Tike to hear the merits.

MR. YORK: A1l right. You've heard the
discussion. What that means is that the testimony we
have today has to be lTimited to the legal issues
involved with whether the application was filed
within 30 days of the decision of the zoning
administrator and then, subsequently, if more than
60 days have passed, which under state law formulizes
the zoning administrator's decision.

So, as I said before, we'll hear from the
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applicant first and he'll get ten minutes and then
we'll hear from the zoning administrator, and then
we'll hear from anyone else in the audience who feels
they can provide any relevant testimony on these
legal issues, followed by the attorney for the
property owner and, finally, if there's anyone here
who supports the zoning administrator, they would get
their shot.

So, Mr. McRoberts, it's up to you now.

MR. BENBOW: Do you want to clarify exactly what
the discussion is limited to?

MR. YORK: I just did that.

MR. BENBOW: Okay.

MR. YORK: The 30-day issue and the 60-day
issue.

MR. MCROBERTS: Honorable Members of the BZA --

MR. YORK: Oh, before you start, do you want to
1imit some time for rebuttal?

MR. MCROBERTS: Two minutes.

MR. YORK: Al11 right. 1I'11 let you know when

eight minutes are gone.

STATEMENT BY ANDREW R. MCROBERTS, ESQ.
MR. MCROBERTS: Al11 right. Thank you.

Honorabie Members of the BZA, there's nothing in
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my letter that isn't, A, legal argument that, as

Mr. Poole said, I'm entitled to make or is addressing
issues already in the appeal, which, of course, we're
entitled to raise, so we would, certainly, object to
being denied the opportunity to address the merits.

But on the 30- and 60-day issue as stated in the
lTetter, there's nothing in the letter that I wasn't
planning on telling you, but I, certainly, wanted to
be clear for the record.

First of all, the applicants are aggrieved.

They all own or have easements within the same block.
They own fee simple property within the same block or
within a block. All of them are affected by this
proposed project, including loss of light, air,
traffic, et cetera.

Second, the application was timely on the 30-day
issue. First of all, the 30 days only begins to run
from the order, requirement, decision or
determination. It has to be one of those things.

The Supreme Court has said time and time again
that to be an order, requirement, decision,
determination, or as I call it an ORDD, then you have
to meet the term of art that the Supreme Court has
said an ORDD must be. It's not just any

determination. It's no scrap of paper signed by the
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zoning administrator. It's not even things that are
zoning verification letters, for example.
And that leads us to the October and the January

letters. In the Crucible case, Board of Supervisors

of Stafford County versus Crucible, a very similar

letter to the one was considered. And in that case
the Supreme Court said that's not an ORDD. Why?
Because it did not approve the project, it did not
give the applicant or the recipient of the letter any
rights that they didn't have under the zoning
ordinance anyway, didn't state that they could do
anything other than what they could have done anyway.
In other words, it wasn't a fundamental approval.
That's contrasted with the recent Supreme Court

case of Board of Supervisors of Richmond County

versus Rhoads, in which case there was an actual

zoning approval. It was an attached zoning
confirmation to a building permit that actually
allowed the applicants -- changed their rights,
allowed them to build a garage, put them in a place
different than they were before receiving the zoning
determination.

One is an ORDD in the Rhoads case; one is not in

the Crucible case. This is much, much similar to the

Crucible case.. In that case it's a zoning
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verification; in this case it's a zoning
verification. Those things are nothing 1ike the ORDD

in the Rhoads case.

Since they are not ORDDs, they, one, don't
trigger 30 days. And then, two, they can't lead to
60-day rights under 2311.C.

As far as the timeliness issue, there's also a
due process and fundamental fairness issue. In the

case of Ripol versus Westmoreland County, a Judge Jay

Swett addressed this very same issue and said
aggrieved applicants that have substantial property
and contractual rights which need to be addressed by
the BZA on appeal, because the zoning administrator
erred, need to be heard even though the date of the
memo in question was far longer -- far before the
30 days had expired.

In that case, they appealed within 30 days of
when they found out about the Zeigler memorandum in
the Ripol case, because the fundamental fairness,
said Judge Swett, and because of the fact that they
determined that they appealed in a timely fashion
after they received notice of the zoning matter, then
that was timely. And that's 82 Va. Cir. 69 of 2010,
Circuit Court case.

The Supreme Court in Lilly versus Caroline

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500




—

e UL N (-
W N =

14
15
16
17
18
19
20
21
22
23
24

25 |

o W oo N ;W N

30

County addressed a similar issue in which the Lillys,
who were present at the planning commission meeting
and the meetings in which the ORDD itself was a
verbal determination given by the zoning
administrator. The Lillys claimed, "We didn't get
notice and, therefore, we shouldn't have had to
appeal within 30 days."

The Supreme Court cited the findings of the
trial court in which they said, "You knew within
30 days, and, in fact, you received notice from the
zoning administrator that you had the right to
appeal." And because of that, they rejected the
Lillys' argument.

We are the reverse. Our applicants did not know
until such time. As a matter of fact, the only
applicants that knew anything about this as far as
the zoning determinations that are at issue here was
OHNA, the Oregon Hill Neighborhood Association, and
OHHIC, which did, in fact, receive the January letter
on January 29th. They didn't even know that the
October letter existed until much later, March 20th.

And there are three individual applicants who
are named that didn't know of either or any of these
zoning determinations until well after March 1st, and

because of that, it, certainly, was timely from the
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date that they learned of that and became aggrieved.

I'm going to turn to 2311.C. 2311.C, first of
all, does not even apply in the City of Richmond.
The City of Richmond is controlled by the city
charter ultimately. 17-19 allows for aggrieved
applicants to appeal to the BZA. It curiously and
very significantly omits any kind of reference to
2311.C language, vested rights regarding any kind of
recipient of zoning administrator determinations, and
it, certainly, is not binding on the BZA 1in this
case.

The Supreme Court has said time and time again
that where there is a charter on a subject matter,
that charter controls. It is, basically, an
amendment of the general law and it applies instead
of the general law. And so 2311.C simply doesn't
apply.

Second of all, 2311.C requires reasonable
reliance by the developer. Reasonable reliance.
There is no case law on what “reasonablie reliance”
means, but I would say the reasonable reliance,
certainly, doesn't say that a general letter like the
one back in October, that even the zoning
administrator said in an e-mail, "It's a general

letter. I didn't have even a complete site plan at
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the time."

Those letters, if you look through the October
and the January letters, they, one, don't approve
anything. They ask the developer for more
information, different information. They reserve the
right to change their opinion. They alsc say several
times the zoning is not compliant with the law. And
in the October letter, they specifically said the
height is in violation of the zoning.

So I don't see how the developer can say, "Oh,
I'm relying on these,” if, in fact, there are so many
things that are unknown and uncertain. And the staff
reserves the right to change what they're saying to
the developer. There's no reasonable reliance.

Moreover, 1if you suggest that the January letter
is a more specific, less general letter and maybe
that's an ORDD, the fact is this appeal and ali of
the concerns that were raised were raised well within
the 60 days. There has to be a 60-day period after
the issuance of the ORDD. And before then, the
zoning administrator by 2311.C, if it applies, has
the right to change their opinion or reverse it or
withdraw it. How can you reasonably rely on
something the zoning administrator says if he can

simply pull the rug out from under you? And he
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could.

And so, as a result, that not only were these
issues raised in March and, perhaps, as early as
February, we do know that the developer and the
developer's attorney was aware of our concerns. We
know that the developer's attorney received the
March 15th letter the day it was given to the City.
We know that the developer's attorney received the
March 23rd appeal, the date that it was given and
filed in there. Both of those were within the
60 days from January.

So our position is neither of those letters is
an ORDD. At most, maybe January is an ORDD, but we
don't think so, but even if it is, the appeal and all
of the complaints that the developer knew about
happened within the 60 days. At that point they've
got to understand that the BZA could overturn the
zoning administrator, that the fact and uitimately a
court could overturn the zoning administrator.

And, lastly, the mention of the stay. I think
that the developer's attorney mentioned a stay.
Certainly, that also applies.

How can you have a 60-day time frame run when
there's a stay of the zoning matter itself?

MR. YORK: Two minutes.
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MR. MCROBERTS: Okay. The bottom line is, the
stay applies. The Black's Law Dictionary defines a
proceeding, not just as 1itigation, but also any
matter, any sort of a course of conduct. And that
involves, also, the right to appeal and to rely.

With that, I'11 close, and thank you very much.

Answer any questions.

MR. YORK: Should we ask questions?

MR. POOLE: I would like to ask him questions.

MR. YORK: I'm sure you would.

MR. POOLE: Any other member would like to go
first?

MR. YORK: Well, I would like to start off by
asking a question.

You were citing the charter as trumping the Code
of Virginia. Does it always trumps the Code of
Virginia?

MR. MCROBERTS: It trumps the Code of Virginia
where it's covering the same subject matter.

MR. YORK: Mr. Poole.

MR. MCROBERTS: Well, actually, I think the last
time I was before this Board, I think I made a
similar argument on behalf of the Better Housing
Coalition and I think the BZA accepted the argument
that day.
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But, you know, the Supreme Court has said that
when there is one subject matter addressed one way in
the statute and it's addressed a different way in the
charter, the charter controls. It's a specific --
cite specific cities, specific amendment of the
general Taw.

MR. POOLE: A question, Mr. McRoberts. The
Certificate of Zoning Compliance, which was issued in
October, was issued as a part of the zoning ordinance
of the City of Richmond. There's a specific section
of the zoning ordinance that permits that letter to
be requested, paid for, and received and relied upon.

Do you --

MR. MCROBERTS: 1I don't believe the Code says
anything about reliance, Mr. Poole. And all of my
arguments about their lack of reasonable reliance go
directly to that.

I mean, the Supreme Court jitself really defines
what an ORDD is and what it is not. And in this
case, you had something that even the Tetters
themselves called -- they didn't call it
determination or something that's going to be relied
on. What they said was, Here's some quote,
information, unquote. They said, here are comments

quote, unquote. I'm sorry, information, comments,
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that sounds very much Tike the Crucible zoning
verification letter, just like these zoning
verification letters.

MR. POOLE: 1In this Crucible case, was there a
specific section of the zoning ordinance that
permitted Certificate of Zoning Compliance?

MR. MCROBERTS: There is a specific code section
that requires the zoning administrator to issue
opinions when asked and so that's what happened in
that case, the landowner or -- actually, they hadn't
purchased it yet.

The Crucible, who had, basically, they wanted to
do a military training center and they went to the
Stafford zoning administrator and said, Hey, we want
to do this military training school with weapons
tactics and secret stuff and tanks and who knows what
all. And the zoning administrator looked into --

MR. POOLE: Armored personnel carrier?

MR. MCROBERTS: Perhaps so, Mr. Poole.

I do know that the zoning administrator looked
into this. 1It's required by law to, actually,
address those inquiries when they come in and issue
what determination within -- or an opinion or
whatever within 60 days if, in fact, that applied.

And so in that case, he did. He Tooked into the
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zoning ordinance in Stafford and all it said was, a
school is a place where education happens. It's,
basically, just that simple. And he said, "Well, you
are training people about military tactics and
weapons and training is education and it's a school,
so schools are allowed by right in the A-1 zone."

And so he said so.

Well, at some point thereafter they purchased
the property. Those little stakes that appear at the
corners of property happened at that point in time
and the neighbors called up the county and said,
"What's going on next door? I see the stakes and
whatnot."

And they said, "Oh, well, there's going to be
military training."

At that point the Board of Supervisors got very
concerned and, in fact, raised the appeal. And so at
that point, this very issue about timeliness of
appeal was raised and they said, "Look, we received
this statement from the zoning administrator that our
military training center was permitted by right 1in
the A-1 zone months and months ago. I mean, what --
you know, this is not timely."

And the Supreme Court said, "I'm sorry. This

thing that you're talking about, this zoning
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verification letter, did not approve any project,"
just 1ike this one. It didn't change the rights of
the recipient, just 1ike this one, and it didn't
actually leave the applicant anywhere that they
wouldn't have been under the ordinance originally.

MR. POOLE: How is it, it didn't change the
rights of the owner in that the owner relied on the
Certificate of Zoning Compliance to then acquire the
property?

Why wasn't that a change in position?

MR. MCROBERTS: Well, it may very well have been
a change of position. What the Supreme Court said
was, the optional --

MR. POOLE: Well, why wouldn't that have been in
reliance on the Certificate of Zoning Compliance,
which is permitted under the Richmond Zoning
Ordinance?

MR. MCROBERTS: Well, two things, Mr. Poole:
First of all, the Supreme Court held that it wasn't
an order, reguirement, decision, determination in the
first place. So reliance or no, it didn't matter.

It simply was not the kind of thing that is an
official ORDD under the zoning statutes.

And then second, as far as reasonable reiliance,

the Supreme Court time and time again has said the
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zoning verification letter in Crucible is not an
ORDD. They said that the zoning approval in the tax
approval in Norfolk is not an ORDD. And the Supreme
Court said about eight or nine times different things
are not ORDDs, including a number of zoning
verifications where people went to the zoning
administrator and were told one thing and then
supposedly changed their position and then argued
that it was an ORDD and they were wrong every time --

MR. POOLE: But didn't you just --

MR. MCROBERTS: ~- until the Rhoads case.

MR. POOLE: 1In the Rhoads case, you just in your
initial argument --

MR. MCROBERTS: Yes, sir.

MR. POOLE: -- made a reference to the fact that
the letter was attached, the determination letter was
attached to the building permit.

Is that what you say is the distinction?

MR. MCROBERTS: Well, distinction is that it
actually does the three things that the Crucibile
court sets out needs to be there in case of an ORDD.
It was, in fact, an approval of the project in case
there was a garage that was being applied for by
right in the zoning district and the zoning approval

was given. 0Okay? So it changed what they could do.
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Second of all, it actually changed their rights.
Before they got that, along with the building permit,
they couldn't build a garage and now they can.

And then thirdly, it, actually, changed the
interests, the legal interests of the recipient and
so they were actually --

MR. POOLE: Help me with that. What legal
interest changed?

MR. MCROBERTS: What legal interest changed is
they had no right under the zoning ordinance to build
that garage and then afterwards they did.

And those are the three things that the Crucible
Supreme Court case says need to be there in order to
find an order, requirement, decision, determination.

As I said at the top of my discussion, not
everything that looks 1ike a zoning determination or
a document that is signed by the zoning administrator
with zoning information -- and to use the words in
the October and January letter, information and
comments, is, in fact, an order, requirement,
decision, determination. It has to meet the term of
art the Supreme Court has set out.

MR. POOLE: What's really bothering me here is
that when the City puts forward in its zoning

ordinance a mechanism for a particular party to come

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500




—

[ T % T G T . N . T N T N O e N N o N
nh AW N = O © O ON O AW N -

o O o ~N o O 2 W N

41

to the City and ask for a Certificate of Zoning
Compliance, which is exactly what happened in this
case, that then they can't rely on it.

Help me understand why the ordinance is there
and why it shouldn’'t apply in this case.

MR. YORK: Before he answers that question, may
I ask him a question?

MR. POOLE: Sure.

MR. MCROBERTS: Yes, sir.

MR. YORK: You're wandering around about the
question of whether the language in the vesting
provision would help in this case and you're saying
it didn't apply and you talk -- I know we're not
supposed to consider this, but you talked about the
fact that our charter trumps the state code.

And the case you talked about 1is interesting
because the -- it's in Alexandria and their --
Alexandria's city code is also identical to that of
Richmond. The language is also word for word the
same. However, that case was in 1999 and the vesting
lTaw has been dramatically changed since then, and I
was under the impression that if the code and the
charter deal with the same issue, whichever is more
specific rules. And in this case the vesting law, as

it now stands, subsequent to this case that you cite
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is infinitely more specific and more detailed and
much more draconian than that provision that's in our
city code.

So convince me that that's not the case.

MR. MCROBERTS: Well, the Lindsey case is not a
vesting 2311.C case, so I want to be clear about
that. It's cited for the proposition that where you
have a charter that addresses a subject matter and a
state --

MR. YORK: Yeah, I understand.

MR. MCROBERTS: -- you know, a state code matter
that the charter amends the state code.

MR. YORK: Okay.

MR. MCROBERTS: So as far as to address your
issue, there's no question that the state, 2311.C, is
more specific on that particular topic. As I said,
it's the only thing that addresses it. The charter
is silent. And so for that reason, I would say that
it doesn't apply.

Further on that point, Mr. Chairman, is the fact
that the General Assembly knows how to say, even
within 15.2-2311, well, notwithstanding any other
charter provision, special law, et cetera -- as a
matter of fact, if you look in 2311.A, it says that

specifically regarding the 30-day notice requirement
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that's required to be embedded in each written ORDD.

What it says is, "notwithstanding any charter to
the contrary, you have to send the notice."

So the General Assembly knows exactly how to go
into 15.2-2311 and say, "Forget what the charter
says. Here's what you need to do.”

They didn't do that in 2311.C. And so that's my
answer to your inquiry, Mr. Chairman.

MR. POOLE: Can we go back to my question?

MR. MCROBERTS: Yes, sir.

MR. POOLE: Because the most recent case, the
Rhoads case, talks about 2311 being passed by the
General Assembly for the specific purpose of
relieving the draconian -- and I disagree with you
that 2311 is to solve the draconian result rather
than to put a draconian resuit. It was there to --

MR. YORK: It depends on whether you're a
developer or a neighbor.

MR. POOLE: Well, that's true. That's true.
It's whose ox is being gored. I agree. 1
understand.

But the 2311 case, the Rhoads case, really talks
about an applicant who comes and does what he is
supposed to do with respect to finding out whether

you can use a piece of property to go ahead and
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acquire it.

Time after time after time when we have various
cases before this Board, we either admonish
particular applicants for not having in common asked
a particular question of either the zoning
administrator or the secretary of the zoning -- of
the Board of Zoning Appeals. You know, you need to
ask.

And that's exactly what this applicant -- excuse
me -- this owner did. They came to the zoning
administrator and said, "Here's our project," gave
them some plans. "Is this permissible within the B-3
district because it's zoned B-3?"

And one of the key issues that was determined in
that letter was the issue with respect to whether
it's a transitional site and the determination of the
zoning administrator was very specific. "This is not
a transitional site." And so a determination was
made. And that's going to be a key element in the
arguments of this entire case is the transitional
site and that decision was made and relied upon by
this specific owner.

Help me understand why the Rhoads case doesn't
apply to that?

MR. MCROBERTS: Because the Rhoads was an ORDD.

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500




It's completely unlike the letter that was issued in
October.

First of all, the zoning administrator himself
when this matter was raised by us on March 15th said
in an e-mail, my memory of the October memo, it was
general at best and we received a site plan that
wasn't final.

Second of all, it didn't meet this Crucibie
test. It was just like the zoning verification in
Crucible. And just 1ike in Crucibte, I have no doubt
the developer attempted to rely or says that they
relied on it, but I would say they purchased some of
the property in December. They purchased the rest of
it after this BZA appeal was filed and after they got
notice of the fact that it got filed.

So -- but back to your question, it's not
something that the developer should have relied on
because it simply didn't meet the Supreme Court's
test. There are seven or eight cases that start with
Crucible and go all the way through, I think,

James versus City of Falls Church and Norfolk 102,

And in every single one, there was exactly that
kind of reliance. The developer landed on a
recipient of the piece of paper that was signed by

the zoning administrator saying, "Yes, this

JANE K. HENSLEY - COURT REPORTERS
(804) 739-3500



